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for direct enforcement of the MLR
reporting and rebate provisions, and
retains the discretion to conduct its own
audits of issuers, including in States
that have acceptable audit programs as
defined in the regulation. This approach
recognizes that although States have
traditionally conducted financial
examinations for the purpose of
determining solvency, the type of audit
needed to assess whether the data
reported pursuant to section 2718 is
accurate and valid is quite different. As
HHS and the States develop greater
experience and expertise in conducting
these audits, it is likely that the States’
role will increase.

This interim final regulation sets forth
the procedure to be followed by HHS
when it conducts an audit of an issuer
to determine whether the reports it has
submitted pursuant to this regulation
are accurate and valid. The procedure
set forth is comparable to the
procedures used by HHS when
conducting audits of Medicare
Advantage plans pursuant to 42 CFR
Part 422.

This interim final regulation contains
provisions requiring issuers to retain
documentation relating to the data
reported, and requiring issuers to
provide access to that data to HHS or its
outside auditors. These provisions are
intended to make it possible for HHS or
the relevant State to have access to the
information needed to determine
whether the reports submitted are
accurate and valid.

Finally, this interim final regulation
provides for the imposition of civil
monetary penalties in the event an
issuer fails to comply with the reporting
and rebate requirements set forth in the
regulation. It provides criteria and a
process for determining whether and in
what amount such penalties should be
imposed. While HHS’s intent is not to
be punitive to issuers, given the
importance of receiving timely and
accurate reporting and making
appropriate rebates, and given the desire
to bring down the cost of health care for
consumers as soon as practicable
following the effective date of the
Affordable Care Act, this regulation
strikes a balance between penalties that
are severe enough so as to encourage
compliance with the requirements of the
regulations but not so severe as to be
punitive. The civil monetary penalties
provided for are identical to those for
violations of title XXVII that are set
forth in the current regulations on
enforcement, 45 CFR 150.301 ef seq.
They provide for a penalty for each
violation of $100 per entity, per day, per
individual affected by the violation.
HHS is interested in public comments

as to the proper amount or range of
penalties for violations of various
provisions of this interim final rule.
This interim final regulation also adopts
the provisions in the existing
enforcement regulation regarding factors
in aggravation and mitigation that HHS
will take into account in determining
whether to impose civil monetary
penalties and if so, in what amount.

The interim final regulation also
provides that if a State has assessed a
penalty against an issuer, then HHS will
take that into account in considering
whether it should assess any penalty for
violation of the requirements of this
Part.

III. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.

IV. Waiver of Proposed Rulemaking
and Delay of Effective Date

Section 2792 of the PHS Act
authorizes the Secretary to promulgate
any interim final rules determined to be
appropriate to carry out the provisions
of Part A of title XXVII of the PHS Act.
The provisions of these interim final
regulation requirements in section 2718,
and the foregoing interim final rule
authority applies to this interim final
regulation.

In addition, under section 553(b) of
the Administrative Procedure Act (APA)
(5 U.S.C. 551 et seq.) a general notice of
proposed rulemaking is not required
when an agency, for good cause, finds
that notice and public comment thereon
are impracticable, unnecessary, or
contrary to the public interest. Although
the provisions of the APA that
ordinarily require a notice of proposed
rulemaking do not apply here because of
the specific authority granted by section
2792 of the PHS Act, even if the APA
were applicable, the Secretary has
determined that it would be
impracticable and contrary to the public
interest to delay putting the provisions
of this interim final regulation in place
until a public notice and comment
process was completed.

Prior notice and comment in this
situation is impracticable because
section 2718 of the PHS Act directs the
NAIC, not later than December 31, 2010,
and subject to certification by the
Secretary, to establish uniform

definitions of the activities reported as
reimbursement for clinical services,
activities that improve health care
quality, and non-claims costs. However,
the reporting required by section 2718
of the PHS Act applies to plan years
beginning not later than January 1, 2011.
The NAIC transmitted its
recommendations to the Secretary on
October 27, 2010, in the form of a model
regulation. The regulation implementing
the reporting requirements must be in
effect on or before January 1, 2011, so
that issuers, regulators, and consumers
know what information must be
reported and how to aggregate it prior to
the time period which they must report.
There are fewer than 60 days between
when HHS would be able to review the
NAIC’s recommendations, certify them,
and issue an implementing regulation.

Therefore, we find good cause to
waive the notice of proposed
rulemaking and to issue this final rule
on an interim basis. We are providing a
60-day public comment period.

In addition, the Congressional Review
Act, at 5 U.S.C. 801(a)(3), ordinarily
requires that the effective date of a
“major rule” such as this interim final
rule be at least 60 days after publication.
However, under 5 U.S.C. 808(2), this
delay of effective date may be modified
when an agency “for good cause finds
(and incorporates the finding and a brief
statement of reasons therefore in the
rule issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” Specifically, where “good
cause” is found to waive prior notice
and comment, the rule may “take effect
at such time as the Federal agency
promulgating the rule determines.”

5 U.S.C. 808. Given the exigencies
discussed above, and the fact that the
provisions of this rule apply, by statute,
on January 1, 2011, we find good cause
under section 808 to make this interim
final rule effective on that date.

V. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide 60-
day notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

¢ The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.
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e The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

e Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We are soliciting public comment on
each of these issues for the following
sections of this document that contain
information collection requirements
(ICRs):

A. ICRs Regarding MLR and Rebate
Reporting Requirement (§ 158.101
Through § 158.170)

This interim final regulation describes
the information that will be reported by
health insurance issuers on an annual
basis to the Secretary starting in 2012,
and quarterly in 2011 only for certain
plans. Issuers’ submissions will include
information regarding reimbursement
for clinical services, expenditures for
activities that improve health care
quality, other non-claim costs, earned
premiums, and Federal and State taxes
and regulatory fees, among other data
elements. Issuers will be required to
calculate MLRs and rebates as part of
their submission to the Secretary.

Generally, the data and methodologies
that the regulation instructs issuers to
use follow the NAIC 2010 blank,
approved August 17, 2010 and the NAIC
MLR model regulation, which was
finalized on October 27, 2010. Most
issuers file information with the NAIC
on a regular basis, in accordance with
State laws; it is expected that issuers
who typically file information with the
NAIC will file the supplemental exhibit
and the rebate reporting documents that
the NAIC created in fulfilling its
mandate in section 2718. We expect the
NAIC to collect MLR and rebate
information beginning for plan year
2010 and to continue collecting such
data for the foreseeable future.

HHS’s data collection requirements
described in this interim final regulation
are very similar to the NAIC’s. One
exception is that we are requiring health
insurance issuers who sell expatriate
plans or mini-med plans to disaggregate
that business from the rest of their
business in that market segment and
report the MLR data separately. As
discussed above in the impact analysis
section, HHS estimates that
approximately 442 entities will submit
reports for each of the States and
markets in which they operate; further,
we estimate that approximately 25
health insurance issuers will report data
for expatriate plans and 50 health
insurance issuers will report data for
mini-med plans.

At this time, HHS has not developed
the MLR and rebate forms that health
insurance issuers will have to complete
on an annual basis beginning for plan
years starting January 1, 2011. In
addition, as described above, we are
requiring issuers who opt to separately
report the experience for expatriate
plans and mini-med plans to submit
quarterly reports in 2011, so that we can
better understand these products. We
will revisit the special filing
circumstances for expatriate plans and
mini-med plans after reviewing the
quarterly filings. We plan to publish the
instructions and forms that issuers must
file for all plans in future guidance. At
that time we will solicit public
comments on both the forms the
estimated burden imposed on health
insurance issuers for complying with
the provisions of this interim final
regulation. The information collection
requirements associated with
§§158.101-158.170 will become
effective upon OMB approval. HHS will
publish a notice in the Federal Register
notifying the public of OMB approval at
the appropriate time.

B. ICRs Regarding Notice of Rebates to
Enrollees (§ 158.250)

Within Subpart B of this interim final
regulation, we describe the obligation of
health insurance issuers to calculate and
pay rebates to consumers in years when
the issuer’s MLR does not meet the
applicable minimum MLR threshold. In
addition, the interim final regulation
requires issuers to provide information
to consumers about the rebate they are
receiving. At this time, HHS has not
developed the model disclosure
language for the rebate notice to
enrollees that issuers will be required to
send beginning August 1, 2012, based
upon plan years starting January 1,
2011. In the near future, HHS will
publish the model disclosure language
and will solicit public comment. At that
time, and per the requirements outlined
in the Paperwork Reduction Act, we
will estimate the burden on health
insurance issuers of complying with this
provision of this interim final
regulation. The information collection
requirements associated with § 158.250
will become effective upon OMB
approval. HHS will publish a notice in
the Federal Register notifying the
public of OMB approval at the
appropriate time.

C. ICRs Regarding Retention of Records
(§§ 158.501-158.502)

Subpart E of the interim final
regulations establishes the Secretary’s
enforcement authority regarding the
reporting requirements under section

2718. Issuers must maintain all
documents and other evidence
necessary to enable HHS to verify that
the data required to be submitted
comply with the definitions and criteria
set forth in this interim final regulation,
and that the MLR is calculated and any
rebates owing are calculated and
provided in accordance with this
interim final regulation. The interim
final regulation requires issuers to
maintain all of the documents and other
evidence for the current year and six
prior years, unless a longer period is
required under § 158.501.

We expect all issuers will have to
retain data relating to the calculation of
MLRs; we expect only some issuers will
have to retain information regarding the
payment of rebates and the notice to
enrollees. We believe that the burdens
associated with our record retention
requirements do not exceed standard
record retention practices in that issuers
are already required to retain the
records and information required by this
interim final regulation in order to
comply with the legal requirements of
their States’ departments of insurance.
For that reason, we are assigning a
minimal burden to these requirements.
We estimate that 442 issuers must
comply with the aforementioned
requirements. We further estimate that it
will take each issuer a total of one hour
to file and maintain both the data for
MLR calculations and the information
regarding payment of rebates and
notices to enrollees. The total estimated
annual burden associated with the
requirements in §§ 158.501 through
158.502 is 442 hours at a cost of
$10,045.

However, we welcome comments
regarding the burden associated with
maintaining the information described
in subpart E of this interim final
regulation.

D. ICRs Regarding State Request for
MLR Adjustment (§§ 158.301-158.350)

Subpart C of this interim final
regulation implements the provisions of
section 2718(b)(1)(A)(ii). The interim
final regulation describes the data and
narratives which States must submit
that are seeking an adjustment to the
applicable MLR in the individual
market for their State. There is no
standardized application form
associated with a State’s request. As
discussed in §§158.321, 158.322,
and158.323, the data elements that a
requesting State must provide include:

e The applicable State minimum
required MLR, if any;

e State individual market withdrawal
requirements, if any;
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e Any mechanisms to provide options
to consumers in case of issuer
withdrawal;

¢ Information on issuers in the State’s
individual market;

e The State’s proposed adjustment to
the minimum MLR for the State’s
individual market; and

e The contact information for the
State representative.

In addition, a State whose request for
adjustment to the MLR standard has
been denied by the Secretary may
request reconsideration of that
determination. A request for
reconsideration must be submitted in
writing to the Secretary within 10 days
of her decision to deny the State’s
request for an adjustment, and may
include any additional information in
support of its request.

Based on preliminary data analysis
and indications by a few States that they
may apply for an adjustment, the
Department estimates that
approximately 20 States will submit
applications and that it will take
approximately ten working days for a
State to complete the application. An
exact time burden estimate is uncertain
because some States may have better
access to the required application
information elements than others; some
States may have to seek some of the
required information from health
insurance issuers in their States, which
could increase their burden. Some
States may, if providing the requested
information is an undue burden, have
the Secretary consider their application
without some of the information
elements.

The Department estimates that it will
take a State 94 hours to complete an
application including gathering data,
developing data analyses, synthesizing
information, and developing the
adjusted MLR threshold. For the
purposes of this estimate, the
Department assumes that this
application will take various
professional staff approximately 75
hours (at an average rate of $125 an
hour), an associate general counsel 10
hours (at $175 an hour), a senior general
counsel 5 hours (at $350 an hour), and
the Commissioner 4 hours (at $450 an
hour) to assemble and review the
various components of the application.?
The Department estimates that the total
cost burden associated with the
submission of a MLR adjustment
application to be approximately $14,675

1Estimates were developed by interviewing two
former insurance commissioners, a former
insurance department actuary, and a former health
plan employee familiar with the burden of
submitting financial data to health insurance
departments.

per response for a total estimated
burden of $293,500.

The Department is soliciting public
comments for 60 days concerning the
process described in subpart C of the
preamble whereby a State may request
an adjustment of the minimum MLR
applicable in the individual market. The
Department has submitted a copy of
these interim final regulations to OMB
in accordance with 44 U.S.C. 3507(d) for
review of the information collections. If
you comment on this information
collection and recordkeeping
requirements, please do either of the
following:

1. Submit your comments
electronically as specified in the
ADDRESSES section of this proposed rule;
or

2. Submit your comments to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: CMS Desk Office,
9998-IFC. Fax: (202) 395—6974; or E-
mail: OIRA_submission@omb.eop.gov.

VI. Regulatory Impact Analysis
A. Summary

As stated earlier in this preamble, this
interim final regulation implements
sections 2718(a) through (c) of the PHS
Act, which set forth requirements for
reporting of certain medical loss ratio
(MLR)-related data to the Secretary on
an annual basis by issuers offering
coverage in the individual and group
markets, and calculating and providing
rebates to policyholders in the event
that an issuer’s MLR fails to meet the
minimum statutory requirements. This
interim final rule also establishes
uniform definitions and standardized
methodologies for calculating MLR-
related data; provides a process and
criteria for the Secretary to determine
whether application of the 80 percent
minimum MLR threshold may
destabilize the individual market in a
given State; and addresses enforcement
of the reporting and rebate
requirements. These provisions are
generally effective for plan years
beginning January 1, 2011.

The Department is publishing this
interim final regulation to implement
the protections intended by Congress in
the most economically efficient manner
possible. We have examined the effects
of this rule as required by Executive
Order 12866 (58 FR 51735, September
1993, Regulatory Planning and Review),
the Regulatory Flexibility Act (RFA)
(September 19, 1980, Pub. L. 96-354),
section 1102(b) of the Social Security
Act, the Unfunded Mandates Reform
Act of 1995 (Pub. L. 104—4), Executive
Order 13132 on Federalism, and the

Congressional Review Act (5 U.S.C.
804(2). In accordance with OMB
Circular A—4, the Department has
quantified the benefits, costs and
transfers where possible, and has also
provided a qualitative discussion of
some of the benefits, costs and transfers
that may stem from this interim final
regulation.

B. Executive Order 12866

Executive Order 12866 (58 FR 51735)
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects; distributive impacts; and
equity).

Section 3(f) of the Executive Order
defines a “significant regulatory action”
as an action that is likely to result in a
rule (1) having an annual effect on the
economy of $100 million or more in any
one year, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also referred to as
“economically significant”); (2) creating
a serious inconsistency or otherwise
interfering with an action taken or
planned by another agency;

(3) materially altering the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

A regulatory impact analysis (RIA)
must be prepared for major rules with
economically significant effects ($100
million or more in any 1 year); and a
“significant” regulatory action is subject
to review by the Office of Management
and Budget (OMB). As discussed below,
we have concluded that this rule is
likely to have economic impacts of $100
million or more in any one year, and
therefore meets the definition of
“significant rule” under Executive Order
12866. Therefore, the Department has
provided an assessment of the potential
costs, benefits, and transfers associated
with this interim final regulation.
Accordingly, OMB has reviewed this
interim final regulation pursuant to the
Executive Order.

1. Need for Regulatory Action

Consistent with the provisions in
Section 2718 of the PHS Act, this
interim final rule requires health
insurance issuers offering coverage in
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the individual and group markets to
provide a rebate to consumers if they do
not spend a specified portion of
premium income on reimbursement for
clinical services (i.e., incurred claims)
and activities that improve quality.
Section 2718(a) of the PHS Act
(captioned “clear accounting of costs”)
requires health insurance issuers to
“submit to the Secretary a report
concerning the ratio of the incurred loss
(or incurred claims) plus the loss
adjustment expense (or change in
contract reserves) to earned premiums.”
Section 2718(b) of the PHS Act
(captioned “ensuring that consumers
receive value for their premium
payments”) requires issuers to provide
an annual rebate to each enrollee if the
ratio of the amount of premium revenue
expended on reimbursement for clinical
services and activities that improve
quality is less than the applicable
minimum standards, specifies how the
rebate is to be calculated, and allows the
Secretary to adjust the 80 percent
minimum MLR threshold if the
Secretary determines that applying this
standard may destabilize the individual
market in a given State. Section 2718(c)
of the PHS Act directs the NAIC to
establish uniform definitions and
calculation methodologies subject to
certification by the Secretary. As
discussed elsewhere in this preamble,
after considering the NAIC’s
recommendations, HHS in this interim
final regulation certifies and adopts
them in full. Consistent with Section
2718(b)(3) of the PHS Act, which
requires the Secretary to promulgate
regulations, this interim final regulation
sets forth the provisions in Sections
2718(a) through (c) and is needed for

their implementation to provide rules
that issuers can use to implement
effective processes for reporting the
required data and calculating and
paying applicable rebates.

2. Summary of Impacts

In accordance with OMB Circular
A—4, Table VI.1 below depicts an
accounting statement summarizing the
Department’s assessment of the benefits,
costs, and transfers associated with this
regulatory action. The Department
limited the period covered by the
regulatory impact analysis (RIA) to
2011-2013 Estimates are not provided
for subsequent years both because there
will be significant changes in the
marketplace in 2014 related to the
offering of new individual and small
group plans through the exchanges, and
because there will be statutorily
required adjustments to the MLR
formula to account for payments or
receipts for risk adjustment, risk
corridors, and reinsurance under
sections 1341, 1342, and 1343 of the
Affordable Care Act that are not
effective until 2014. Those provisions
require additional regulations that have
not yet been promulgated.

The Department anticipates that the
transparency and standardization of
MLR reporting in this interim final
regulation will help consumers to
ensure that they receive good value for
their premium dollars. Additionally, the
inclusion of activities that improve
quality in calculating the MLR could
help to increase the level of investment
in and implementation of effective
quality improving activities, which
could result in improved quality
outcomes and lead to a healthier

population. The Department estimates
that issuers’ total one-time
administrative costs related to the MLR
reporting, record retention, and rebate
payment and notification requirements
represent less than 0.02 percent of their
total premiums for accident and health
coverage, and their total annual ongoing
administrative costs related to these
requirements represent less than 0.01
percent of their total premiums for
accident and health coverage. Executive
Order 12866 also requires consideration
of the “distributive impacts” and
“equity” of a regulation. As described in
this RIA, this regulatory action will help
ensure that issuers spend at least a
specified portion of premium income on
reimbursement for clinical services and
quality improving activities and will
result in a decrease in the proportion of
health insurance premiums spent on
administration and profit. It will require
issuers to pay rebates to consumers if
this standard is not met. As the table
shows, although we are unable to
quantify benefits, the transfers (rebates
from issuers to consumers) could be
substantial—estimated monetized
rebates of $0.6 billion to $1.4 billion
annually. As noted, Executive Order
12866 requires consideration of
“distributive impacts” and “equity.” The
rebates will help insure that issuers
spend at least a specified portion of
premium income on reimbursement for
clinical services and quality
improvement, resulting in less disparate
MLRs and value to consumers across
issuers and States. In accordance with
Executive Order 12866, the Department
believes that the benefits of this
regulatory action justify the costs.

BILLING CODE 4150-03-P
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Table VI.1 - Accounting Table
Benefits:
Qualitative:

activities by issuers

* improved health as a result of increased spending on medical care by issuers

* increased transparency relating to portion of premium spent on benefits and quality could help
policyholders to select higher value coverage
* increased quality of medical care as a result of increased spending on quality-improving

Low Mid-range High Year Discount Period
Costs: Estimate Estimate Estimate dollar rate covered
percent
Annualized Monetized 24.8 37.4 57.0 2010 71 2011-
($millions/year) 2013
23.0 34.7 52.8 2010 312011-
2013

One-time costs to develop methods for capturing data, and annual costs related to reporting data to
the Secretary and providing rebate notifications and payments.

Qualitative:

* increased spending on quality-improving activities by issuers
* increased spending on medical care by issuers
* potential market disruption if some issuers limit plan offerings as a result of the MLR

requirements (offset, as with all benefits, costs, and transfers, to the extent that States obtain
adjustments to the MLR due to such potential disruptions)

Transfer:
Annualized Monetized 633.1 930.8 1,541.8 2010 712011-
($millions/year) 2013
587.4 863.5 1,430.4 2010 312011-
2013

Annual transfer from shareholders or nonprofit stakeholders to enrollees of rebates paid by issuers
for coverage in the individual, small group, and large group markets that do not meet the
minimum MLR standards (approximately 2.8 million to 9.6 million enrollees could receive rebates
each year)

Qualitative:
* savings for consumers and reduced profit for issuers

BILLING CODE 4150-03-C
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3. Qualitative Discussion of Anticipated
Benefits, Costs and Transfers

The medical loss ratio (MLR) is an
accounting statistic that, stated simply,
measures the percentage of total
premiums that insurance companies
spend on health care and quality
initiatives, versus what they spend on
administration, marketing and profit. In
the following sections, we discuss some
of the anticipated benefits, costs and
transfers associated with the Affordable
Care Act MLR requirements.

a. Benefits

In developing this interim final
regulation, the Department carefully
considered its potential effects
including both costs and benefits.
Because of data limitations, the
Department did not attempt to quantify
the benefits of this regulation.
Nonetheless, the Department was able to
identify several potential benefits which
are discussed below.

Health insurance markets in the
United States are often not highly
competitive. The share of the US
population living in areas where
markets are least competitive has been
increasing.2 Even in markets with
multiple competing plans, lack of
transparency in pricing may prevent
adequate competition based on the
value of product, since it is difficult to
ascertain if a low premium is due to
high efficiency, low coverage of medical
claims, or a healthy underlying
population of enrollees. As a result,
insurers can provide an inefficient, low-
value product without consumers being
fully aware of what they are purchasing.
A potential benefit to this regulation is
greater market transparency and
improved ability of consumers to make
informed insurance choices. The
uniform reporting required under this
regulation, along with other programs
required by Affordable Care Act such as
http://www.HealthCare.gov, a Web site
with plan-level information, will mean
that consumers will have better data to
inform their choices, enabling the
market to operate more efficiently.

In addition, issuers that would not
otherwise meet the MLR minimum
defined by this regulation may increase
spending on quality-promoting
activities. These programs, which
include case management, care
coordination, chronic disease
management and medication
compliance, have the potential to create
a societal benefit by improving
outcomes and population health.

2Dafny, Leemore S.. 2010. “Are Health Insurance
Markets Competitive?” American Economic Review,
100(4): 1399-1431.

Issuers that would not otherwise meet
the MLR minimum may also expand
covered benefits or reduce cost sharing.
To the extent that these changes result
in increased consumption of effective
health services, the regulation could
result in improved health outcomes,
thereby creating a societal benefit.

b. Costs

The Department has identified the
primary sources of costs associated with
this regulation as the costs associated
with reporting, recordkeeping, rebate
notifications and payments, and other
costs.

The Department estimates that issuers
will incur approximately $33 million to
$67 million in one-time administrative
costs, and $11 million to $29 million in
annual ongoing administrative costs
related to complying with the
requirements of this interim final
regulation from 2011 through 2013.
Additional details relating to these costs
are discussed later in this regulatory
impact analysis.

Other Costs—There are two other
potential types of costs associated with
this regulation: Costs of potential
increases in medical care use, the cost
of additional quality-improving
activities, and costs to consumers if
some issuers decide to limit offered
products as a result of this interim final
regulation.

As discussed under benefits, there
may be increases in quality-improving
activities or in consumption of medical
care due to this regulation. Both of these
very likely have some benefit to
enrollees but they also represent an
additional cost to issuers and society.

It is also possible that some issuers in
particular areas or markets will not be
able to operate profitably when required
to comply with the requirements of this
regulation. They may respond by
changing or reducing the number of
products they offer. The Department
anticipates that issuers’ decisions
regarding whether to limit offered
products will not be governed solely by
short-term profitability. Issuers are
likely to consider whether they expect
to be successful competitors in
Exchanges in 2014 and beyond.? Some
low MLR plans may decide to leave a
given market entirely or be acquired by
a larger company, while other low MLR
plans (particularly those that are
subsidiaries of larger organizations) may

3Bernstein, Jill, “Recognizing Destabilization in
the Individual Health Insurance Market,” Changes
in Health Care Financing and Organization (HCFO)
Issue Brief, July 2010, accessed at http://
www.hcfo.org/files/hcfo/
HCFO% 20Policy % 20Brief%20July%202010.pdf.

find ways to achieve higher MLRs
through increased efficiencies.

To the extent that issuers do decide to
limit product offerings, group
purchasers or individual enrollees in
these plans may bear some costs
associated with searching for and
enrolling in a new insurance plan. For
employers, particularly small
employers, these costs may include
increased administrative expenses. For
consumers, this may lead to reduced
choice, the inability to purchase similar
coverage, and higher search costs
related to finding affordable insurance
coverage. States may apply for an
adjustment of the MLR threshold in the
individual market if the Secretary
concurs that the adjustment is necessary
to prevent market destabilization. This
could mitigate the potential costs.

c. Transfers

To the extent that insurers’ MLR
experience falls short of the minimum
thresholds, they must provide rebates to
enrollees. These rebates would reflect
transfers of income from the insurers or
their shareholders to the policy holders.
Based on the methods described above,
we have estimated ranges for the rebates
that may occur during 2011-2013.
These estimates are discussed later in
this regulatory impact analysis (see
Tables VI.7, VI.8, and VI.9).

4. Overview of Data Sources, Methods,
and Limitations

The most complete source of data on
the number of licensed entities offering
fully insured, private comprehensive
major medical coverage in the
individual and group markets is the
National Association of Insurance
Commissioners (NAIC) Annual
Financial Statements and Policy
Experience Exhibits database. These
data contain multiple years of
information on issuers’ revenues,
expenses, and enrollment collected on
various NAIC financial exhibits called
“Blanks” that issuers submit to the NAIC
through State insurance regulators. The
NAIC has four different Blanks for
different types of insurers: Health, Life,
Property & Casualty, and Fraternal
issuers.# A Technical Appendix for this
analysis, available at http://
www.hhs.gov/ociio/regulations/
index.html, provides more detail on the

41If a company’s premiums and reserve ratios for
its health insurance products equals 95 percent or
more of their total business for both the current and
prior reporting years, a company files its annual
statement using the Health Blank. Otherwise, a
company files the annual statement associated with
the type of license held in its domiciliary State, i.e.
it files either the Life, Property& Casualty, or
Fraternal Blank.
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precise NAIC data sources used for this
analysis.

A total of 618 insurers offering
comprehensive major medical coverage
filed annual financial statements in
2009, with the Health and Life Blank
filers accounting for approximately 99
percent of all comprehensive major
medical premiums earned. It is for this
reason that we have restricted our
analysis to Health and Life Blank
companies. Comprehensive major
medical coverage >—including both
coverage offered in the individual and
group markets that is subject to this
interim final regulation—accounted for
approximately 47.8 percent of all
Accident and Health (A&H) premiums
in 2009.

Although the NAIC data represent the
best available data source with which to
estimate impacts of the MLR regulation,
the data contain certain limitations that
should be noted. For example, the NAIC
data do not include issuers regulated by
California’s Department of Managed
Health Care (DMHC) as well as small,
single-State insurers that are not
required by State regulators to submit
NAIC annual financial statements.
When we compare the NAIC enrollment
data to InterStudy data, we estimate that
these limitations cause the NAIC data to
exclude approximately 9 percent of the
total fully insured, private
comprehensive major medical market.6
Additionally, the NAIC data do not
break out small and large group
coverage at the State level, and
administrative expenses such as taxes
are reported at the national level for all
A&H lines of business. We developed
imputation methods to account for these
limitations. Finally, we made several
edits to the data that led us to exclude
from the analysis 176 of the companies
that the NAIC data identify as reporting
comprehensive major medical
coverage.” However, these excluded
companies represent a small portion of
the overall comprehensive major
medical market (3 percent of life years

5 Comprehensive major medical coverage sold to
associations and trusts has been included in
individual comprehensive major medical coverage
for purposes of the RIA. The Department’s estimates
exclude Medigap, which is reported separately in
the NAIC data from comprehensive major medical
coverage offered in the individual and group
markets. The NAIC data do not allow us to identify
mini-med plans or expatriate plans.

6 This estimate is based on a comparison of 2008
NAIG and InterStudy data. Interstudy data report
79.7 million enrollees for comprehensive major
medical coverage in 2008 whereas NAIC data report
approximately 72.9 million enrollees. The NAIC
enrollment number represents 91 percent of the
Interstudy total enrollment figure.

7 These exclusions reflect the restriction to Health
and Life Blank companies, which drops 22

and 2 percent of earned premiums). The
Technical Appendix (available at
http://www.hhs.gov/ociio/regulations/
index.html) contains a detailed
description of the limitations of the
NAIC data, and the data edits that were
made by the Department. We use the
remaining 442 companies to estimate
the regulatory impacts discussed below.

5. Estimated Number of Affected
Entities Subject to the MLR Provisions

Section 2718(a) of the PHS Act
specifies that the MLR provisions apply
to health insurance issuers offering
group or individual health insurance
coverage, including grandfathered
health plans. As discussed earlier in this
preamble, in this context, the term
“issuer” has the same meaning provided
in 45 CFR 144.103, which states that an
issuer is “an insurance company,
insurance service, or insurance
organization (including an HMO) that is
required to be licensed to engage in the
business of insurance in a State and that
is subject to State law that regulates
insurance (within the meaning of
section 514(b)(2) of ERISA).” As
discussed elsewhere in this preamble,
and consistent with the NAIC
recommendations, the MLR provisions
in this interim final rule apply to issuers
that offer comprehensive major medical
coverage, and these issuers will be
required to report these data and
determine if rebates are owed at the
company, State, and market level (e.g.,
individual, small group, and large
group).® The following sections
summarize the Department’s estimates
of the number of entities that will be
affected by the requirements of this
interim final regulation.

a. Estimated Number of Affected
Entities

The MLR provisions will apply to all
health insurance issuers offering
comprehensive major medical coverage
in the individual and group markets.
For purposes of the regulatory impact
analysis, we have estimated the total

Fraternal and Property and Casualty companies
from the analysis.

8 This includes some issuers that offer mini-med
plans which, as discussed elsewhere in the
preamble, often cover the same types of medical
services as comprehensive medical plans, but have
low annual benefit limits and typically have lower
premiums than plans providing higher ceilings on
benefits. Data for mini-med plans are not broken out
separately from other data that issuers reported to
NAIC in 2009. Therefore, the regulatory impact
analysis does not include separate estimates
relating to mini-med plans.

9 As noted above, the analytic sample excludes
companies that are regulated by the Department of
Managed Health Gare in California, as well as small,
single-State insurers that are not required by State

number of issuers that will be affected
by the requirements of this interim final
regulation at the company level because
this is the level at which issuers
currently submit their annual financial
reports to the NAIC (including both
company- and State-level exhibits
where appropriate). However, because
issuers will be required to report MLRs
and calculate any rebates that are owed
at the company/State level for each
market in which they offer coverage (for
example, individual, small group, large
group), we have estimated rebates by
“licensed entity” (company/State
combination) for each market.

Table VI.2 shows the estimated
distribution of issuers offering coverage
in the individual, small group and large
group markets for the analytic sample
used in this RIA.? Approximately 70
percent (311) of these issuers offer
coverage in the individual market, 77
percent (342) offer coverage in the small
group market, and 77 percent (338) offer
coverage in the large group market.
Approximately half (224) of these
issuers offer coverage in all three
markets that are subject to the MLR
requirements, while the other half offer
coverage in one or two of the markets
that are subject to the requirements (118
and 100, respectively).

Additionally, the Department
estimates that there are 74.8 million
enrollees in the analytic sample in
coverage that is subject to the
requirements in this interim final rule,
including approximately 10.6 million
enrollees in individual market coverage
(estimated based on “life years” for 2009
NAIC Health and Life Blank filers,
which as discussed earlier excludes data
for companies that are not required to
file annual statements with the NAIC),
24.2 million enrollees in small group
coverage, and 40.0 million enrollees in
large group coverage (excluding
enrollees in companies that did not file
annual financial statements on the
NAIC’s Health or Life Blanks in 2009).10
BILLING CODE 4150-03-P

regulators to submit NAIC annual financial
statements.

10 The estimate provided here of the size of the
individual market differs from estimates provided
in previous rulemaking for a number of reasons.
First, as discussed in this regulatory impact
assessment, issuers that are regulated by the
Department of Managed Health Care in California
do not file with the NAIC. Second, and more
importantly, the estimate provided here is of
enrollment at an average point in time, while
previous estimates included people who were
enrolled at some point during the year. Third, the
Current Population Survey, which was the source
of previous estimates, is thought by some analysts
to overestimate the number of people purchasing
individual coverage.
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Table VI.2
Estimated Number of Issuers and Licensed Entities Subject to the
Medical Loss Ratio Reporting Requirements By Market

Issuers (1) Offering | Licensed Entities (2) Enrollees in
Comprehensive Offering Comprehensive Major
.. Major Medical Comprehensive Major Medical Coverage (3)
Description .
Coverage Medical Coverage
0 V) 0
Nomber | 050 | Nambr | oot | N T
Total Issuers (4) 442 | 100.0% 2,002 | 100.0% 74,830 | 100.0%
By Market:

Individual Market 311 70.4% 1,429 71.4% 10,603 14.2%

Small Group Market (5) 342 77.4% 976 48.8% 24,189 32.3%
Large Group Market 338 76.5% 912 45.6% 40,039 53.5%

By Number of Markets:

Single Market Only 118 26.7% 1,159 57.9% 3,722 5.0%
Individual Market 66 14.9% 792 39.6% 2,317 3.1%
Only
Small Group Market 27 6.1% 187 9.3% 845 1.1%
Only
Large Group Market 25 5.7% 180 9.0% 560 0.7%
Only

Two Markets 100 22.6% 371 18.5% 9,934 13.3%

All Three Markets 224 50.7% 472 23.6% 61,173 81.7%

Notes: (1) Issuers represents companies (e.g., NAIC company codes). (2) Licensed Entities

represents company / State combinations. (3) Enrollment represents “life years” (total member

months divided by 12). (4) Total issuers represents 2009 NAIC Health and Life Blank filers

with valid data. Excludes data for companies that are regulated by the California Department of

Managed Health Care and other non-Health and Life Blank filers. (5) Small group is defined
based on the current definition in the PHS Act.

Sources: 2009 NAIC Health and Life Annual Statements and A&H Policy Experience Exhibit

data.

b. Characteristics of the Affected

Entities

Table VI.3 provides additional
information about the characteristics of
the issuers that are subject to the MLR
requirements. Most (80 percent) of these
companies are subsidiaries of larger
carriers, and more than two thirds (315)

only offer coverage in a single State. A
third (143) of the issuers that are subject
to the MLR requirements collected less
than $50 million in earned premiums
for individual and group comprehensive
major medical coverage in 2009, 21
percent (92) collected $50 to $149
million, 31 percent (138) collected $150

to $999 million, and 16 percent (69)
collected $1 billion or more in earned
premiums that year. Meanwhile, 80
percent of the affected issuers also offer
other types of accident and health
coverage that is not subject to the
requirements of this interim final
regulation.
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Table VI.3

Selected Characteristics of Issuers Subject to the Medical Loss
Ratio (MLR) Reporting Requirements

Descrintion Number of Percent of
escriptio Issuers (1) Total
Estlmated Total Number of Issuers Subject to the MLR 442 100.0%
Requirements (2)
By Corporate Structure
Independent Company 87 19.7%
Subsidiary of a Larger Carrier (3) 355 80.3%
By Number of States in Which Coverage is Offered
1 State 315 71.3%
2 to 5 States 74 16.7%
5 to 19 States 22 5.0%
20 or More States 31 7.0%
By Total Earned Premiums for Individual and Group
Comprehensive Major Medical Coverage
Less Than $10 Million 72 16.3%
$10 million to $49 million 71 16.1%
$50 million to $149 million 92 20.8%
$150 million to $999 million 138 31.2%
$1 billion or more 69 15.6%
By Scope of Coverage Offered
Only Offers Individual and Group Comprehensive 0
. . 82 18.6%
Major Medical Coverage
Also Offers Other Types of Accident and Health 360 R1.4%
Coverage

Notes: (1) All data are based on the issuers’ 2009 NAIC annual financial statements. (2) Total
issuers represents 2009 NAIC Health and Life Blank filers with valid data. Excludes data for
companies that are regulated by the California Department of Managed Health Care and other
non-Health and Life Blank filers. (3) The Department estimates that in addition to the 87
independent companies, approximately 109 multi-company carriers offer coverage that is subject

to the requirements of this interim final rule.

Sources: 2009 NAIC Health and Life annual statements and A&H Policy Experience Exhibit

data.

BILLING CODE 4150-03-C
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While all 442 of these issuers will be
subject to the requirements of this
interim final regulation, the Department
estimates only a subset of these
companies will be required to pay MLR-
related rebates to policyholders during
any given year. The following section
contains estimates of the number of
entities whose coverage will not meet
the applicable minimum MLR
thresholds, the estimated MLR rebate
payments, and the estimated number of
enrollees that would receive the MLR
rebates.

6. Estimated MLR Rebate Payments

To date, there have been few
published studies that document MLRs
for comprehensive major medical
coverage offered in the individual, small
group and large group markets at the
State and company levels nationwide.1?
Additionally, as discussed earlier, there
are a number of challenges related to
using the 2009 NAIC data. Despite these
limitations, the Department believes
that the 2009 NAIC data provide a
reasonable basis for developing a model
to be used for estimating the universe of
entities that are likely to be affected by
the MLR requirements, and estimating a
potential range of other impacts
including rebate amounts.12
Specifically, the Department believes
that a reasonable range of assumptions
can be applied to the 2009 NAIC data
making it the best available source for
estimating the potential impacts of this
interim final regulation. Therefore,
using data from NAIC annual financial
statements, the Department summarized
data on traditional or unadjusted MLR
values prior to the enactment of
Affordable Care Act and estimated the
impact of the Affordable Care Act’s MLR
provisions on the market.

In considering how to model the MLR
impacts, the Department examined State

11 For example, the Senate Commerce Committee
used NAIC data to report on nationwide MLRs for
selected companies, but did not analyze MLRs at
the State level (see “Implementing Health Insurance
Reform: New Medical Loss Ratio Information for
Policymakers and Consumers: Staff Report For
Chairman Rockefeller,” U. S. Senate, Committee on
Commerce, Science and Transportation, April 15,
2010, accessed at http://commerce.senate.gov/
public/index.cfm?p=Reports). It is also important to
note that MLRs calculated for other purposes may
not provide an accurate picture of MLRs under the
Affordable Care Act, which includes adjustments
for administrative expenses related to quality
improving activities and small plans.

12The NAIC has developed a “Supplemental
Blank” that will be used to collect 2010
comprehensive major medical data by company,
State and market that are consistent with the
uniform definitions and standardized calculation
methodologies that NAIC was required to develop
under Section 2718(c) of the PHS Act (subject to
certification by the Secretary). However, this
information will not be available until the Spring
of 2011.

experience with various types of related
policies. Some States have traditionally
used MLR standards for reviewing rate
filings, others have set minimum
standards, a few States require rebates to
be made if minimum standards are not
met, and many States have no
requirements. The Department estimates
that prior to the enactment of the
Affordable Care Act, approximately 32
States (including the District of
Columbia) had enacted requirements
relating to minimum MLR standards or
administrative expense limits for
coverage in at least some segments of
the individual and group markets,13
primarily in the context of submitting
historical and anticipated loss ratios as
part of their rate filings; approximately
19 States did not have any minimum
MLR requirements for individual or
group coverage prior to the enactment of
the Affordable Care Act. State-level
MLR requirements, where they existed,
often varied by the type of coverage
being offered, were sometimes optional,
and lacked standardization in the way
that the MLRs were to be calculated. In
addition, States’ minimum MLR
requirements were often quite low—
approximately 10 States had loss ratio
requirements that were as low as 55
percent for at least some segments of the
market, and another 13 States had
minimum MLR thresholds between 60
and 75 percent for at least some
segments of the market. The Department
estimates that nine States have enacted
minimum MLR thresholds or
administrative expense limits requiring
that at least 80 percent of premiums be
spent on clinical services in at least
some segments of the individual and
group markets.

For several reasons, the State
experience with MLR requirements was
not useful for modeling the effects of
imposing an 80 percent MLR
requirement nationwide for the
individual and small group markets,
and an 85 percent MLR requirement
nationwide for the large group market.
First, as described above, the States
varied considerably in terms of MLR
definitions and policy implementation.
The experience of the nine States that
have enacted 80 percent or higher MLR

13 This is consistent with America’s Health
Insurance Plans (AHIP) data, which suggest that
there are 32 States that have established MLR
guidelines or imposed limitations on administrative
expenses for comprehensive major medical
insurance (excluding States that require filing of
loss ratios, but have not established minimum
standards), see “State Mandatory Medical Loss Ratio
(MLR) Requirements for Comprehensive, Major
Medical Coverage: Summary of State Laws and
Regulations, as of April 15, 2010”, AHIP, accessed
at http://www.naic.org/documents/committees_

Ihatf ahwg 100426 AHIP MLR Chart.pdf.

thresholds for at least a portion of the
affected market may have been relevant,
but there was not sufficient data
available to estimate the impact of their
policies and generalize to the national
level. For example, in five of these
States, the 80 percent or higher
thresholds only apply to a portion of the
market.14 Additionally, there is limited
data available for several of these States;
for example, there is limited availability
of California HMO data because they do
not file with the NAIC; New Jersey first
imposed its 80 percent requirement for
the individual and small group markets
in 2009 (prior to that, the State had a 75
percent minimum MLR standard for
individual and small group coverage); 1°
and New Mexico’s 80 percent and 85
percent standards for the small group
and large group markets, respectively,
were just enacted on March 3, 2010
(prior to that, the State had a 55 percent
minimum MLR standard for small group
coverage, and no minimum MLR
standard for the large group market).
Additionally, in New York and New
Jersey, the market for individual
unsubsidized insurance is extremely
small, largely as a result of rating rules.
Finally, Ohio’s provision limiting the
administrative expenses that an insurer
can spend to no more than 20 percent
applies to the insurance company as a
whole (e.g., the State does not have
separate requirements for coverage
offered in the individual, small group
and large group markets, as required by
the Affordable Care Act).16 The State’s
regulators estimate that carriers will be
close to the Affordable Care Act’s
minimum MLR thresholds for small
group and large group coverage, but that
some carriers will have to “raise the bar”
in order to meet the standards for the
individual market.1”

14 The 80 percent or higher minimum MLR
requirements apply only to HMOs in California,
only to HMO point of service plans in Arkansas,
only to small group special health care plans in
Connecticut, only to small group plans assessed 3
percent or more of the total annual amount assessed
by the State’s high risk pool in Minnesota, and only
for nonprofit medical and dental indemnity or
health and hospital service corporation individual
direct payment contracts in New York.

15 Carriers in New Jersey are required to pay
rebates if they have a loss ratio below the minimum
standard. In 2008, total standard and non-standard
market refunds paid by carriers in the State were
approximately $850,000. New Jersey Department of
Banking and Insurance, “SEH Loss Ratio and
Refund Reports for 2008,” April 19, 2010, accessed
at http://www.pdcbank.state.nj.us/dobi/
division_insurance/ihcseh/sehrpts/
seh08lossratiorpt.pdf.

16 Ohio Revised Code § 3923.022, accessed at
http://codes.ohio.gov/orc/3923.

17 Adamczak, Rick, “New Regs Unlikely to Have
Much Impact on Ohio Insurers,” Dayton Legal
News, November 1, 2010, accessed at https://
www.dailycourt.com/articles/index/id/7284.
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It is difficult to draw general lessons
from the experience in these nine States
about the likely results of imposing an
80 percent MLR requirement for the
individual and small group market
nationwide—relevant data are not
available in many of the States, the level
of aggregation is not consistent in one of
the States, and rating rules in two of the
States are so different than in most of
the rest of the country that results are
not likely to be generalizable. Most
importantly, in all nine States data were
not available over a sufficient time
period to establish causality between
State policies and observed MLRs.

a. Data Limitations and Modeling
Assumptions

As discussed earlier in section VIL.B.4
of this regulatory impact analysis, and
in a Technical Appendix that is
available at http://www.hhs.gov/ociio/
regulations/index.html, the available
data are less than perfect for the task at
hand. Among the larger imperfections:
The data do not measure quality
improving activities as defined by this
interim final regulation; the data for
some issuers and States are clearly in
error; and the data capture
administrative expenses at the national
level, but do not allocate them to States
or to markets (individual, small group,
and large group).

The Department expects that as a
result of this interim final regulation
that issuer behavior may well change,
and even if the data could precisely
measure MLRs in 2009, MLRs in 2011
may well be different as a result of
issuer behavioral change. However, for
purposes of this analysis we do not
explicitly model these behavioral
changes in our estimates. Potential
behavioral changes as a result of this
regulation and impact on our estimates
are discussed below, including:

e Insurer Pricing Policy—Companies
will likely consider a number of
responses in pricing 2011 policies (e.g.,
reducing premium increases or increase
health care expenditures) that would
minimize or avoid rebates. As a result
of these anticipated responses, estimates
based on the 2009 data would result in
upwardly biased estimates of potential
rebates;

e Allocation of Expenses Across
States and Markets and Affiliates—
Issuers were not previously required to
allocate company-level expenses by
State and by line of business in their
annual financial report submissions to
the NAIC. However, companies are
likely to focus more attention on the
methodologies that they use for
allocating administrative expenses now
that this information will be used in

determining if they owe rebates for a
given company/State/market. The
choices issuers make in determining
allocation methods could have a
material impact on MLR rebates;

e Activities That Improve Quality—
Issuers may increase their quality-
improving activities given the financial
incentive to do so, or newly describe
existing activities as such, and spending
on these activities may vary
significantly by State or company;

o Other Changes in Categorization—
Companies are expected to carefully
scrutinize all of their expenditures to
determine whether some could
legitimately be categorized as
expenditures for clinical services or
quality improvement based on the
definitions implemented by this
regulation;

e Other Behavioral Changes—It is
unclear to what extent companies may
make other behavioral changes that
could affect MLR rebates (e.g.,
expanding coverage to increase medical
claims, limiting premium increases,
consolidation, etc.); and

¢ Potential Impact of Destabilization
Policy—It is unknown to what extent
State Commissioners of Insurance will
request adjustments of the 80 percent
individual market minimum MLR
threshold under the destabilization
policy, and unknown whether the
justifications provided with these
requests will be sufficient to allow the
Secretary to grant the adjustments.
Thus, it is unknown how these potential
adjustments will affect the size of MLR
rebates.

b. Methods for Estimating MLR Rebates

The analysis includes estimates that
are based on both unadjusted and
adjusted MLRs. Information on
unadjusted MLRs, which are simply
incurred claims divided by earned
premiums, is included to assess the
impact of the adjustments allowed by
the regulation on companies’ State-level
MLRs.18

The adjusted MLRs include three sets
of adjustments for: (1) Taxes and fees;
(2) credibility adjustments; and (3)
quality improvements. First, the
adjustments include deductions for
Federal and State taxes and licensing
and regulatory fees from premiums.
These adjustments follow the policy
described in the regulation.

Second, they apply estimates of the
credibility adjustments for licensed
entities that have partially credible

18 As discussed earlier, data for mini-med plans
are not broken out separately from other data that
issuers reported to NAIC in 2009. Therefore, this
regulatory impact analysis does not include
separate estimates relating to mini-med plans.

experience, that is, issuers with life
years that are greater than or equal to
1,000 life years but less than 75,000 life
years, based on the 2009 NAIC data.1®
Section D of the preamble describes the
rationale and method for calculating
credibility adjustments. As stated in this
section, there are two components to the
credibility adjustment: A base factor
that depends on the number of life years
a company has in a particular market
and State and a factor that depends on
average per person deductible for the
experience reported in the MLR for a
particular market and State. The total
credibility adjustment to the MLR
equals the base factor times the
deductible factor. We used linear
interpolation to calculate the base
credibility adjustment factor for life
years that fall between the values in
Table 1 of the preamble.

Third, the adjusted MLRs reported in
this analysis also incorporate
assumptions about the size of expenses
for quality improvement activities, as
well as assumptions about other actions
that insurers might take to increase their
reported MLR. Because the definitions
of quality improving activities are new
to this rule, the NAIC data collected in
2009 cannot be used to directly estimate
how much insurers spent on quality
improving activities in 2009 or how
much they are expected to spend on
these activities in 2011. The closest
category in the NAIC data is “cost
containment expenses”, which averaged
approximately 1 percent of premiums in
2009, but the definition of quality
improving activities includes many
activities that were not included in cost
containment expenses. Discussions with
industry experts suggest that quality
improving activities are likely to
account for an average of approximately
3 percent of premium, but there is
substantial uncertainty concerning this
estimate. Few observers think that
quality improving activities will be
greater than 5 percent of premium, and
few expect that they will be less than 1
percent of premium. In the mid-range
estimate, the Department assumes that
quality improving activities will
account for 3 percent of premium, and
uses the 1 percent and 5 percent
estimates as the range in a sensitivity
analysis.

In addition to uncertainty about the
magnitude of quality improving
activities, as discussed above, there are
many other sources of uncertainty about
how insurers will respond to this

19 For purposes of this analysis, the Department
has not made any assumptions relating to the
potential for annual fluctuations in the estimated
number of issuers with non-credible and partially
credible experience.
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interim final regulation, and the effects
of these responses on MLRs and rebate
amounts.

Given the combination of data
imperfections and behavioral
uncertainties, the Department has
chosen to provide a range of estimates,
based on a range of assumptions. A
reasonable range of assumptions is that,
in the mid-range estimate, MLRs will
increase by 1 percentage point relative
to the data reported in 2009, with a
reasonable bound for this assumption
being on one end, no change from the
2009 data, and, on the other end, an
assumption that MLRs will increase by
2 percentage points relative to the 2009
data.

Combined with the low-rebate
assumption that quality improving
activities will increase MLRs by 5
percentage points, the assumption that

other behavioral changes may increase
MLRs by an additional 2 percentage
points will result in estimated MLRs in
the low-rebate scenario being 7
percentage points higher than they
would be with no allowance for either
quality improving activities or other
behavioral changes. Consultation with
industry experts suggests that this is a
reasonable upper bound for the low-
rebate assumption as an average for the
industry. It is possible that some issuers
may invest greater than 5 percent of
premium in quality improving
activities, or change their behavior in
ways that result in a greater than 2
percentage point increase in MLR, but
the Department thinks it is unlikely that
the changes across the industry for
quality improving activities and
behavioral changes will be greater than
7 percentage points.

Table VI.4

The Department further assumes that
issuers with an MLR that is already
above the minimum threshold (80
percent in the individual and small
group markets, 85 percent in the large
group market) will have less incentive
to change their behavior in an attempt
to increase their MLR than will issuers
with lower MLRs that would require
them to pay rebates. In the mid-range
and low-rebate scenarios, the
Department assumes that issuers whose
adjusted MLR is above the minimum
threshold after an assumed 3 percent
increase for quality improving activities
will not further increase the MLR with
additional quality improving activities
or other behavioral changes.

Table VI.4 summarizes the values that
are added to the base MLR to adjust for
quality improving expenses and other
behavioral uncertainties.

Assumptions used to estimate MLRs under a range of scenarios

Low Medium High
estimate for estimate for estimate for
Category rebates rebates rebates
(in percentage | (in percentage | (in percentage
points) points) points)
Quality improvement +5 +3 +1
activities
Behavioral uncertainties +2 +1 +0
Total impact on MLRs +7 +4 +1

NOTE: In the low-range and mid-range scenarios, for issuers whose MLR is above the minimum
threshold after 3 percentage points are added for quality improving activities, additional

adjustments are not made.

These three sets of adjustments are
combined to produce the following
formula for estimating companies’
adjusted MLRs for the individual, small
group, and large group markets by State,
rounded to the nearest thousandth
decimal place as dictated in the
regulation: 20

20 The text states that in the mid-range
assumption, quality improving activities will
account for 3 percent of premium. In the formula
above, quality improving (and other behavioral
change assumptions) are expressed as percentage
point increases in the MLR amount. That is, in the
mid-range assumption, we assume that quality
improvement expenses will add 3 percentage points
to the MLR. As a practical matter, because Federal
and State taxes and licensing and regulatory fees are
quite small, there is virtually no difference between
assuming that quality improvement expenses
account for 3 percent of premium or assuming that
they will add 3 percentage points to the MLR.

Adjusted MLR = (c)/(p—t—1f) + (b * d)
+u,

p = earned premiums

t = Federal and State taxes

f = licensing and regulatory fees

b = base credibility adjustment factor

d = deductible credibility adjustment factor

u = low, medium, or high assumptions to
account for quality improving activities,
unknown behavioral changes and data
measurement error

We then calculate rebates for a company
whose adjusted MLR value in a State
falls below the minimum MLR standard
in a given market using the following
formulas:

Rebates = [(m—a) * (p—t—1)]

where m = minimum MLR standard for a
particular market
a = adjusted State MLR for that market

Finally, to estimate impacts for each
year covered by the regulation, we
assume that the number of issuers,
enrollment, and experience are stable
over time. This interim final regulation
requires that experience be combined
across multiple years for issuers that are
not fully credible based on a single year
of data. Given the assumption that
enrollment is stable over time, the
Department estimates that issuers which
are not fully credible in 2011 will have
twice as much enrollment in the
combined experience for 2011 and 2012,
and three times as much enrollment in
the combined 2011 through 2013 data.
As a result, the magnitude of the
credibility adjustment in 2012 will be
smaller than in 2011, and smaller again
in 2013. The Department is unable to
model the impact of losing the MLR
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credibility adjustment beginning in
2013 if licensed entities report partially
credible experience for the current year
and the two previous years and have
MLRs below the minimum standard in
all three years. Rebates are estimated in
2011 through 2013 by applying the
projected growth rate in private health
insurance premiums from the National
Health Expenditures Accounts to the
2009 NAIC adjusted premiums.
However, the analysis does simulate the
impact of doubling life years in 2012 or
tripling life years in 2013 for licensed
entities that have non-credible or
partially credible experience using a
single year of data to estimate how this
affects the portion of insurers that are
deemed to have credible experience as
well as their associated MLR values in
those years. Additionally, rebates are
estimated in 2011 through 2013 by
applying the projected growth rate in
private health insurance premiums from
the National Health Expenditures
Accounts (per privately insured) to the
2009 NAIC adjusted premiums.

c. Estimated Number of Issuers and
Individuals Affected By the MLR Rebate
Requirements

As shown in Table VL5, the
Department estimates that 68 percent of
the licensed entities (State/company
combinations) nationwide selling
comprehensive major medical insurance
in the individual market in 2011 will
have fewer than 1,000 enrollees in at
least one State, and will be designated
as “non-credible” according to the
standards of this interim final
regulation, 30 percent of licensed
entities will be partially credible, and 2
percent will be fully credible.?* As

21 As described above, insurers with non-credible
experience are those with less than 1,000 life years
in a particular State market and they are not subject
to the rebate requirements. Insurers with partially
credible experience are those with 1,000 or more
life years but fewer than 75,000 life years. These
insurers receive a credibility adjustment to their
adjusted MLRs to account for statistical variability
that is inherent in smaller blocks of business.
Finally, insurers with fully credible experience are
those with 75,000 life years or more. Reported MLR
values for fully credible insurers are used without
a credibility adjustment in a given reporting year to
determine their rebate obligation.

discussed elsewhere in this preamble,
issuers with non-credible experience in
a given State, for a given market, during
a given MLR reporting year are not
required to provide any rebate to
enrollees in that State/market because
the issuer does not insure a sufficiently
large number of lives to yield a
statistically valid MLR.

Although the Department estimates
that more than two-thirds of licensed
entities (State-company combinations)
have non-credible 2011 experience for
the individual market, and will not be
required to provide rebates to their
enrollees, there are relatively few
enrollees in licensed entities that are
non-credible—the non-credible licensed
entities account for 68 percent of all
entities, but only 1 percent of enrollees
and 2 percent of earned premiums in
the individual market. Fully credible
licensed entities, accounting for only 2
percent of licensed entities, account for
50 percent of enrollees and 49 percent
of premiums.

BILLING CODE 4150-03-P
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Non-credible entities account for a
smaller share of total entities, and a
smaller share of enrollees and premiums
in the small group market than in the
individual market, and an even smaller
share in the large group market than in
the small group market. Conversely,
fully credible entities are a larger share
of the market in both the small group
and large group markets than in the
individual market.

As described above, the Department
assumes that MLRs and enrollment are
constant in 2012 and 2013. As a result
of this assumption, the number of non-
credible entities declines somewhat in
2012 and again in 2013, because
experience is combined across multiple
years.

d. Impact of Adjustments on MLRs

As shown in Table VI.6, the estimated
average unadjusted MLR among all fully
or partially credible entities in the
individual market in 2011 is expected to
be 79.5 percent—very close, on average,
to the 80 percent minimum threshold
required under the Affordable Care Act.
When adjustments are made for taxes,
licensing and regulatory fees, quality
improving activities, and assumed
behavioral changes, the Department’s
mid-range estimate is that the average
MLR in the individual market in 2011
will be 86.5 percent, with a low-range
estimate (where low-range refers to low-
range for the rebate estimate) of 87.2
percent, and a high-range rebate
estimate of 84.2 percent. The mid-range
estimate is approximately 7 percentage

points above the unadjusted estimate.
Of this difference, 3.5 percentage points
results from the assumption made about
quality improving and other behavior
assumptions (3 percentage points for
quality improving activities and 0.5
percentage points for other behavioral
assumptions), and 3.6 of the percentage
point difference comes from the other
adjustments, primarily the exclusion of
Federal and State taxes and licensing
and regulatory fees from the
denominator, as well as the credibility
adjustment.

The average adjusted MLR in the
small group market in 2011 is estimated
to be 90.8 percent for the mid-range
estimate, and is estimated at 94.2
percent for the mid-range estimate in
the large group market.

BILLING CODE 4150-03-P
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e. Estimated Range of MLR Rebates

As shown in Table V1.7, in the mid-
range estimate in the individual market,
rebates in 2011 are estimated to be $521
million. The $521 million accounts for
approximately 7 percent of premium
revenue at companies required to pay a
rebate—that is, the average rebate at
companies required to pay a rebate in
the individual market is estimated to be
7 percent of premium. The $521 million
accounts for approximately 2 percent of
all premiums written in the individual

market. Approximately 3.2 million
people, accounting for approximately 30
percent of enrollees in the individual
market are estimated to receive a rebate,
and the average rebate per person
receiving a rebate is estimated as $164.
Over the 2011-2013 period, the
Department’s mid-range estimate is that
rebates will total $1.8 billion in the
individual market, $770 million in the
small group market, and $440 million in
the large group market. Additionally,
the Department estimates that 9.9
million enrollees in the individual

market, 2.3 million enrollees in the
small group market, and 2.7 million
enrollees in the large group market will
receive rebates over the 2011-2013
period under the mid-range estimate.
Summing across all three markets, the
mid-range estimate is a total of $3.0
billion in rebates over the 2011-2013
period. The low rebate estimate across
all three markets for 2011-2013 is $2.0
billion, and the high rebate estimate is
$4.9 billion.

BILLING CODE 4150-03-P
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Table VI.7. Individual Market - Percent of market below minimum MLR threshold and total rebate
amounts using unadjusted and adjusted MLR values, by year (2011-2013)

Adjusted MLRs
Year Measure Low Medium High
rebate rebate rebate
estimate estimate estimate
Licensed N 151 179 218
entities % of total 11% 13% 15%
Life N (Millions) 2.2 3.2 5.3
years % of total 21% 30% 50%
X $ (Millions) $5,364 $7,931 $13,329
2011 Premiums
% of total 19% 28% 47%
$ (Millions) $337 $521 $839
% of total premiums 1% 2% 3%
Rebates -
% of premiums below 6% 7% 6%
Rebates per life year below $150 $164 $157
Licensed N 204 233 277
entities % of total 14% 16% 19%
Life N (Millions) 2.4 3.3 5.4
years % of total 22% 31% 51%
X $ (Millions) $5,827 $8,564 $13,938
2012 Premiums
% of total 20% 29% 47%
$ (Millionms) $392 $590 $935
% of total premiums 1% 2% 3%
Rebates
% of premiums below 7% 7% 7%
Rebates per life year below $167 $177 $172
Licensed N 235 270 310
entities % of total 16% 19% 22%
. N (Millions) 2.4 3.4 5.4
Life years
% of total 23% 32% 51%
X $ (Millions) $6,250 $9,076 $14,563
2013 Premiums
% of total 21% 31% 49%
$ (Millions) $435 $646 $1,009
% of total premiums 1% 2% 3%
Rebates
% of premiums below 7% 7% 7%
Rebates per life year below $179 $190 $185

Source: 2009 NAIC Health and Life annual statements and A&H Policy Experience Exhibit data.

Notes: Level estimates are for insurers that are subject to rebate requirements in a given year.
"Percent of total" figures, however, reflect the percent of the entire market that is below the
minimum MLR threshold for that market. The low, medium, and high estimates reflect assumptions
for the adjusted MLRs that will give a low to high range of rebate esitmates. Additionally,
premium and rebate totals estimated using 2009 data were inflated to 2011-2013 levels by applying
the projected growth in private health insurance premiums from the National Health Expenditure
Accounts. Excludes data for companies that are regulated by the California Department of Managed
Health Care and other non-Health and Life Blank filers. Dollar values represent projected amounts
for each year.
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Table VI.8. Small Group Market - Percent of market below minimum MLR threshold and total rebate
amounts using unadjusted and adjusted MLR values, by market and year (2011-2013)

Adjusted MLRs
Year Measure Low Medium High
rebate rebate rebate
estimate estimate estimate
Licensed N 32 54 91
entities | 3 of total 33 6% 9%
Life N (Millions) | 0.3 0.7 1.7
years % of total 1% 3% 7%
. $ (Millions) $891 $2,876 $6,526
2011 Premiums
% of total 1% 3% 7%
$ (Millions) $166 $226 $359
% of total premiums 0% 0% 0%
Rebates
% of premiums below 19% 8% 5%
Rebates per life year below $587 $312 $216
Licensed N 55 80 129
entities | § of total 6% 8% 13%
Life N (Millions) | 0.3 0.8 1.8
years % of total 1% 3% 7%
. $ (Millions) $1,043 $3,221| $7,112
2012 Premiums T T
| % of total 1% 3%| 7%
$ (Millionms) | $188 $260 $411
% of total premiums 0% 0% 0%
Rebates
% of premiums below 18% 8% 6%
Rebates per life year below $595 $333 $232
Licensed N | 70 95 147
entities | ¢ of total | 7% 10% 15%
Life N (Millions) | 0.3 0.8 1.9
years % of total | 1% 3% 8%
(Millions) | 1,236 3,597 7,799
2013 | Premiums s 4 3 %3, $7.
% of total | 1% 4% 8%
$ (Millions) $201 $281 $444
% of total premiums 0% 0% 0%
Rebates
% of premiums below | 16% 8% 6%
Rebates per life year below E $580 $335 $236

Source: 2009 NAIC Health and Life annual statements and A&H Policy Experience Exhibit data.

Notes: Level estimates are for issuers that are subject to rebate requirements in a given year.
"Percent of total" figures, however, reflect the percent of the entire market that is below the
minimum MLR threshold for that market. The low, medium, and high estimates reflect assumptions for
the adjusted MLRs that will give a low to high range of rebate esitmates. Additionally, premium and
rebate totals estimated using 2009 data were inflated to 2011-2013 levels by applying the projected
growth in private health insurance premiums from the National Health Expenditure Accounts. Excludes
data for companies that are regulated by the California Department of Managed Health Care and other
non-Health and Life Blank filers. Dollar values represent projected amounts for each year.
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Table VI.9. Large Group Market - Percent of market below minimum MLR threshold and total rebate
amounts using unadjusted and adjusted MLR values, by market and year (2011-2013)

Adjusted MLRs
Year Measure Low Medium High
rebate rebate rebate
estimate estimate estimate
Licensed N 48 94
entities | s of total % 5% 10%
Life N (Millions) 0.3 0.7 2.0
years % of total 1% 2% 5%
. (Millions) 831 2,274 6,765
2011 Premiums $ $ $ i
% of total 1% 1% 4%
$ (Millions) $84 $121 $258
% of total premiums 0% 0% 0%
Rebates
% of premiums below 10% 5% 4%
Rebates per life year below $312 $166 $127
Licensed N 72 116
entities | 3 of total 45 8% 13%
Life N (Millions) 0.3 1.0 2.2
years % of total 1% 2% 5%
X $ (Millioms) $1,005 $3,176 $7,593
2012 Premiums
% of total 1% 2% 4%
$ (Millioms) $100 $150 $309
% of total premiums 0% 0% 0%
Rebates
% of premiums below 10% 5% 4%
Rebates per life year below $302 $156 $141
Licensed N 50 82 131
entities | & of total 5% 9% 14%
Life N (Millions) 0.3 1.0 2.3
years % of total 1% 3% 6%
X $ (Millioms) $1,096 $3,599 $8,257
2013 Premiums
% of total 1% 2% 5%
$ (Millioms) $110 $165 $337
% of total premiums 0% 0% 0%
Rebates
% of premiums below 10% 5% 4%
Rebates per life year below $321 $160 $148

Source: 2009 NAIC Health and Life annual statements and A&H Policy Experience Exhibit data.

Notes:

minimum MLR threshold for that market.
the adjusted MLRs that will give a low to high range of rebate esitmates.

Level estimates are for insurers that are subject to rebate requirements in a given year.
"Percent of total" figures, however, reflect the percent of the entire market that is below the

The low, medium, and high estimates reflect assumptions for
Additionally, premium and

rebate totals estimated using 2009 data were inflated to 2011-2013 levels by applying the projected

growth in private health insurance premiums from the National Health Expenditure Accounts.

Excludes

data for companies that are regulated by the California Department of Managed Health Care and other

non-Health and Life Blank filers.

BILLING CODE 4150-03-C

Dollar values represent projected amounts for each year.



74910 Federal Register/Vol. 75,

No. 230/ Wednesday, December 1, 2010/Rules and Regulations

In the low-rebate estimate, total
rebates in the individual market are
estimated at $337 million, with 21
percent of enrollees in the individual
market estimated to receive a rebate,
and in the high-rebate scenario, $839
million, with 50 percent of enrollees.22

Estimated rebates in the small group
market range from $166 million to $359
million, with a mid-range estimate of
$226 million (Table VI.8), and from $84
million to $258 million in the large
group market, with a mid-range estimate
of $121 million. In both the small group
and large group (Table VI.9) markets a
small fraction of enrollees are estimated
to receive rebates—in the mid-range
scenario, 3 percent in the small group
market and 2 percent in large group.

f. Potential Impact of State
Destabilization Adjustment Requests on
MLR Rebates

Section 2718(b)(1)(A)(ii) provides that
the Secretary may adjust the 80 percent
level with respect to the individual
market of a State “if the Secretary
determines that the application of such
80 percent may destabilize the
individual market in such State.”
Subpart C of this interim final
regulation implements this provision by
setting forth who may apply, how to
apply, the criteria used in assessing an
application, and how the adjustment
would be made. It proposes that States
apply for a specific adjustment to the
individual market threshold that would
be approved only if, according to
information provided to the Secretary
and assessed by the proposed criteria,
there is a reasonable likelihood that
market destabilization would occur in
the absence of such an adjustment.

Prior to the publication of this interim
final regulation, several States have
indicated their interest in an adjustment
to the MLR threshold for their
individual markets. However, this
interest was expressed before the NAIC
recommendations and proposed rules
that may lessen the need for such an
adjustment. For example, the credibility
adjustments, newer plan adjustments,
and treatment of Federal taxes may
lessen what they had projected would
be the impact of the MLR rules. In
addition, as described earlier, the
behavioral response of issuers to the
proposed rules is uncertain. As such,
the Department has not produced

22 The average rebate per person receiving a
rebate is slightly lower in the high rebate scenario
than in the mid-range scenario because in the high
rebate scenario there are a larger number of issuers
and enrollees with MLRs that are close to the 80
percent threshold, and average rebates for these
enrollees are relatively low.

quantitative estimates of the potential
impact of this authority.

However, if this authority is
exercised, by definition, there would be
fewer issuers and enrollees to whom
rebates in the individual market apply.
There would also be fewer benefits as
well as costs than previously described.
While the benefit of transparency would
persist regardless of whether a rebate is
made, issuers may have less of an
incentive to improve quality or benefits
if the MLR threshold were lower than 80
percent. At the same time, the goal of
the adjustment is prevent disruption, so
individuals in States whose MLR
threshold has been adjusted would have
more health insurance options than they
otherwise would.

7. Estimated Administrative Costs
Related to MLR Provisions

As stated earlier in this preamble, this
interim final regulation implements the
reporting requirements of section
2718(a), describing the type of
information that is to be included in the
report to the Secretary and made
available to consumers, as well as the
rebate calculation, payment and
enforcement provisions of section
2718(b). The Department has quantified
the primary sources of start-up costs
that issuers in the individual and group
markets will incur to bring themselves
into compliance with this interim final
regulation, as well as the ongoing
annual costs that they will incur related
to these requirements. These costs and
the methodology used to estimate them
are discussed below and in the
Technical Appendix available at http://
www.hhs.gov/ociio/regulations/
index.html. Additional detail on these
estimates can be found in the Paperwork
Reduction Act section of this preamble
and we welcome comment on them.

a. Methodology and Assumptions for
Estimating Administrative Costs

The Affordable Care Act MLR
reporting requirements will affect health
insurance issuers offering coverage in
the individual and group markets,
including both the small group and
large group markets. As discussed
earlier, most of the affected issuers
currently report similar data to the
NAIC as part of their annual financial
statements. However, this interim final
regulation includes requirements related
to calculating some additional data
elements, and allocating data by
company, State and market.

As discussed earlier in this impact
analysis, in order to assess the potential
administrative burden relating to the
requirements in this interim final
regulation, the Department consulted

with the NAIC and an industry expert
to gain insight into the tasks and level
of effort required. Based on these
discussions, the Department estimates
that issuers will incur one-time start-up
costs associated with developing teams
to review the requirements in this
interim final regulation, and developing
processes for capturing the necessary
data (e.g., automating systems; writing
new policies for tracking expenses in
the general ledger; developing
methodologies for allocating expenses
by State, company and market; etc.).
The Department estimates that issuers
will also incur ongoing annual costs
relating to data collection, populating
the MLR reporting forms, conducting a
final internal review, submitting the
reports to the Secretary, internal audit,
record retention, and preparing and
mailing rebate notifications/payments
(where appropriate).

The Department anticipates that the
level of effort relating to these activities
will vary depending on the scope of an
issuer’s operations. Each issuer’s
estimated reporting burden is likely to
be affected by a variety of factors that
will affect the level of complexity of its
filing—including the number of markets
in which it operates (e.g., individual,
small group, large group), the number of
States and licensed entities through
which it offers coverage, the degree to
which it currently captures relevant
data at the State/company/market level,
firm size (e.g., claims, premiums,
covered lives), whether it offers other
types of A&H coverage, whether it is a
Health Blank or Life Blank filer, and
whether it is a subsidiary of a larger
carrier. The assumptions used by the
Department to estimate the
administrative burden of reporting data
needed to calculate MLRs, and
information about the uncertainties
associated with these assumptions is
provided in the Technical Appendix,
available at http://www.hhs.gov/ociio/
regulations/index.html.

b. Estimated Costs Related to MLR
Reporting

For each MLR reporting year (defined
as a calendar year for purposes of this
interim final regulation), issuers offering
coverage in the individual and group
markets must submit a report to the
Secretary by June 1 of the following year
that complies with the requirements of
this interim final rule on a form and in
the manner prescribed by the Secretary.
For purposes of these impact estimates,
the Department assumes that there will
be a single MLR data submission for
purposes of both the NAIC annual
report and reporting to the Secretary,
and that this report would include data
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relating to both the amounts expended
on reimbursement for clinical services,
activities that improve quality and other
non-clinical costs, as well as
information relating to rebates.

The estimated total number of MLR
data reports that issuers subject to the
MLR reporting requirements will be
required to submit to the Secretary
under the provisions of this interim
final regulation is 3,317. This is an
upper-bound estimate, assuming that all

issuers offering coverage in both the
individual and small group markets will
be submitting separate reports to the
Secretary for this coverage. However, as
discussed elsewhere in this preamble,
the provisions of this interim final
regulation allow issuers offering
coverage in States requiring that the
individual and small group markets be
combined to submit consolidated
reports for these two markets.

Table VI.10 shows that the
Department estimates that issuers will
incur one-time costs relating to the MLR
reporting requirements in this interim
final rule of approximately $75,018 to
$151,507 per issuer on average, and
annual ongoing costs of about $17,261
to $32,259 per issuer annually
thereafter.

BILLING CODE 4150-03-P
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